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JURISDICTIONAL STATEMENT 

The jurisdiction of the Court is based on the general 
jurisdiction of this Court as provided in Section 17-101, 
D. C. Code, 1940, 41 Stat. 1312, Section 12. 

This is an appeal from a Judgment of the District; 
Court of the United States for the District of Columbia 
sitting without a jury in the sum of $2,760.00 in favor of: 
the plaintiff, Clarence W. Westbrook, Civil Action No. 
22637, from which the defendant, Samuel Schwartz, noted 

an appeal. 





STATEMENT OF THE CASE 


This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia awarding 
the appe’lee damages in the amount of $2,700.00. 

In his complaint appellee sought specific performance 
of a lease for land and a building to be erected thereon 
and set out a claim for damages. At the trial, which was 
held before Mr. Justice Bailey, sitting without a jury, 
the appellee abandoned his claim for specific performance 
and proceeded upon the theory of damages. The appellee's 
claim was predicated upon the following testimony: 

On February 4, 1941 the parties hereto entered into a 
lease agreement whereby appellant agreed to lease to the 
appellee premises 1179 3rd Street, N. E., which was located 
at the corner of 3rd and M Streets. In this agreement, 
the landlord agreed to erect a one-story building in ac¬ 
cordance with plans and specifications to be prepared by 
the landlord’s architect and to be approved by the appel¬ 
lee, the tenant. Possession of the completed building was 
agreed to be delivered to appellee about May 1, 1941 or as 
soon thereafter as possible. No rent was to be charged 
appellee until such time as lie actually took possession of 
the premises. 

After the execution of the lease appellant employed an 
architect who drew plans for the proposed building, which 
were approved by appellee. A residential building which 
was upon the land was razed bv the appellant. (Appendix 
p.ll) 

On August 29, 1941 appellee wrote a letter to appellant, 
iri which he advised appellant that while he understood that 
for reasons beyond appellant’s control construction of the 
building had not been commenced, he desired to take pos¬ 
session of the building under the lease when completed, 

and that the lease would take effect “onlv from the dav 

• * 
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of delivery of possession to me and I shall be allowed the 
full ten year period . . . from the date of delivery of poses- 
sion.” 1 In November or December, 1941, appellant s agent 
notified appellee that there was a covenant on the property 
in question which prohibited its use for commercial pur¬ 
poses and that the covenant could not be removed. Ap^ 
pellee was advised that as a result the lease could not bcj 
performed. 2 It was stipulated at the trial that the prop-j 
erty in question was, in fact, subject to a covenant of record 
among the land records in the office of the Recorder of 
Deeds in the District of Columbia. 

In the meantime, appellee, in March of 1941, purchased 
restaurant fixtures and equipment for the proposed build! 
ing from the Stern Company of Washington, D.^C. for g. 
total price—according to his testimony of $8,45<.40. 
Thousand, Four Hundred and Fifty-seven Dollars an^l 
forty cents ($2,457.40) was paid to the Stern Company 
when the purchase order was signed and appellee paid 
$300.00 per month thereafter. Appellee did not accept 
delivery of the fixtures until several months after May of 
1941, when the Stern Company insisted upon his acceptance 
of them. (App. p. IS) 3 Appellee, however, was the ownef 
of the Little Giant Shops, a chain of restaurants m thje 
District of Columbia, and, immediately after he received 
the fixtures in question, all but four items were used at 
these other restaurants which were similar to the one 
which he intended to operate at 3rd and M Streets. Ap¬ 
pellee, himself, testified that the four items which he dip 


1 The trial court’s finding of fact. No. 11, that certain representa¬ 
tions were made by appellant with respect to this letter, and that such 
representations were in fact false, is without support m the record. 

(App. p. 11) 

2 This uncontradicted testimony refutes the court’s finding that ap- 
nellee learned°for the first time that Ife buOftngcould not be erected 
because of the covenant. Finding No. 17 (App. p. 12) 

s The finding by the court that the fixtures were delivered prior 
to May 1, 1941, is contradicted by appellee s testimony to this effect. 

(Anp. p. 11) 
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not use cost about $2,S25.00 and were specially fabricated 
for the proposed building and could not be used elsewhere. 
They were stored in a garage at the rear of a house. Ap¬ 
pellee admitted that the appellant offered to buy these fix- 
tures from him but was unable to recall what his reply to 
the offer was. 

The foregoing was all the testimony which appellee of¬ 
fered in his behalf. A motion to dismiss the suit was 
denied by the Court. 

Appellant thereupon offered testimony which established 
that the covenant on the property in question was discover¬ 
ed for the first time in the latter part of 1941 when appellee 
was promptly notified thereof. Appellee thereupon ad¬ 
vised appellant that the time for performance by appellant 
should be extended to provide an opportunity to appellant 
to attempt to remove said covenant. Appeliant employed 
counsel and did various other things in an effort to remove 
the covenant, but without success. Appellee was kept in 
constant touch with the situation and on May 8, 1942 was 
notified that appellant could not comply with. the lease 
because of the covenant running with the land. (App. pp. 
19-21) Appellant testified in his own behalf that he offer¬ 
ed to purchase the fixtures which the appellee had bought 
for use in the proposed building, providing the same were 
in new condition; but appellee refused to sell them to him. 
Appellant had no knowledge of the covenant prohibiting 
the use of the property for commercial purposes, and the 
first he knew of it was late in 1941 when he was advised 
of that fact while attempting to obtain a construction loan 
on the propertv. (App. p. 21) 

During the trial appellant and others, at the suggestion 
of the Court, visited the garage in which the unused fix¬ 
tures were stored. (App. p. 25) This garage was of metal 
and in a state of disrepair. The fixtures were stored in 
a disorderly fashion amongst a great manv different items 
of other fixtures and parts of fixtures, all uncovered and 
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disarranged. All property in the garage was thrown into j 
it with abandon and most of it was broken, bent and dirty. 
Piled on top of a counter, which appellee testified he had 
purchased for the property in question, was a great deal 
of other property. A refrigerated back bar was dirty,, 
rusty and bent and was at the bottom of a heap of other 
property thrown on top of it. A pastry case was in the same; 
condition. All of the fixtures appeared to have been ex-j 
posed to the weather and suffered from a lack of proper 

storage. 

Appellant’s testimony with respect to the condition o^ 
the fixtures which he examined at the garage was substam 
tiated by a Mr. Fink, who had been in the restaurant and 
store fixture business for about twenty years. Appelle^ 
conceded Mr. Fink’s qualifications as an expert. He testified 
that the fixtures in their present condition were of little or 
no value, except as salvage, due to the manner in which thev 
had been stored. He was familiar with fixtures of this kind 
and gave their original cost in 1941, new, at $1,045.00. If 
these fixtures had been properly stored they would not have 
depreciated in value from 1941 to 1942 and would have been 
considered as new merchandise in 1942< The reason for 
no depreciation was the fact that in 1942 the War re¬ 
duction Board restricted the production of this type ojf 
fixtures which caused the market price of such fixtures tp 
go up. There was nothing about these fixtures which made 
them suitable only for the premises in question but werq 
of standard construction, size and material, and could be 
used in any restaurant. (App. p. 26) 


In rebuttal, and for the first time, appellee produced in 
his behalf the salesman who sold him the fixtures in ques¬ 
tion. who testified that in his opinion the four items cost 

4 Thetrial court found that the fixtures had deteriorated or depreci- 
* ® iue to the xetent of $1,790.00 in one year. (App. p. 12) All 

according to the testimony-was due to improper storage 

methods. 


i 
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$1,725.00, when new in 1941, and that they would have 
depreciated about 20% in one year from 1941 to 1942 re¬ 
gardless of how they were stored or whether or not they 
were in use. As his reason for this conclusion he stated 
that that was so because they were specially fabricated 
fixtures. This witneess, however, had to admit that the 
condition of the fixtures in the garage was the same as 
testified by appellant and witness Fink; further, that the 
only thing special about the fixtures was that the counter 
was thirty feet long and therefore could be used only in a 
restaurant which required a counter that length, but other 
than that the fixtures were of a material, design, size and 

construction which could be used in anv restaurant. This 

* 

witness had to admit further that in 1942 the produc¬ 
tion of restaurant equipment had been curtailed and the 
market price was such that the fixtures had increased 
materially. He could not reconcile this latter statement 
with his opinion that the fixtures had depreciated 20% 
between 1941 and 1942, except to state generally that 
the fixtures were of a special type. How they were special 
he failed to indicate, admitting they were of standard 
construction, material and size. (App. pp. 26-27) 

This was all the evidence appellee adduced in his be¬ 
half to establish his claim for damages. Xo testimony 
w'as offered to establish (1) what fixtures and equipment 
lie purchased and whether the original price paid for 
them w T as reasonable; (2) how much money appellee ac¬ 
tually expended out of pocket for the purchase of the 
fixtures; (3) what storage charges he incurred in stor¬ 
ing the property; (4) what efforts he had made to dis¬ 
pose of the property; (5) why he refused to sell the fix¬ 
tures to appellant w’hen he offered to buy them; and 
(6) no explanation appears in the record of the discrep¬ 
ancy between appellee’s testimony that the four items 
of fixtures cost $2,825.00 and the testimony of his own 
witness, the salesman who sold him the fixtures, that 


the fixtures, when new cost $1725.00. Appellant, at thei 
close of the case, again moved to dismiss the complaintj 
and this was denied. The Court gave judgment in favoi| 
of appellee allowing damages in the following amounts: 
depreciation of fixtures and equipment, $1790; garage} 
rent paid for storage of fixtures, $283; ^interest on cost 
of fixtures for a period of one year, $507. An item of 
$175, for a month’s rent paid by appellee to appellant] 
was proper and is not challenged on appeal. 

ISSUES INVOLVED 


Whether the lease agreement was entered into undei* 
a mutual mistake of fact which would render it void at 
the option of either party. 

II 

If the preceding question is answered in the negative, 
whether the damages assessed by the trial court finds sup¬ 
port in the record. 

SUMMARY OF ARGUMENT 

! 

i 

I 

The lease agreement was entered into under a mutual 
mistake of fact, neither party to the agreement being 
aware of a restrictive covenant which prohibited the use 
of the leased property for commercial purposes. Needless 
to say if the parties had been aware of this oo\ enant 
thev would not have entered into the agreement in the 
first instance. As a result either party, upon learning of 
the covenant, had a right to void the agreement. Thijs 
the appellant did. For that reason the trial court should 
have "-ranted appelant’s motion to dismiss the action. 


s 


II 

Even assuming that there was no mutual mistake of 
fact, the damages awarded by the trial court were so 
excessive and arbitrary as to require a reversal. All of 
the damages allowed flow from the purchase by appellee 
of certain equipment and fixtures for the building which 
appellant was to build under the terms of the lease. It is 
appellant’s contention that the purchase of fixtures and 
equipment prior to the commencement of construction 
was not contemplated by the parties and therefore no 
liability attaches to the appellant for such purchase, upon 
a breach of the contract. Moreover, no showing was made 
that the amount paid for the fixtures and equipment was 
reasonable, or that a sale of the fixtures would have caused 
a loss. On the contrary, there was strong evidence to the 
effect that the value of the fixtures had increased at the 
time of the breach of contract. In addition, appellee had 
used most of the fixtures in other places of business so 
that appellant cannot be charged with any loss suffered 
as a result of the purchase of those particular fixtures. 

The Court’s award of damages on interest on the money 
expended for the purchase of the fixtures was inconsis¬ 
tent with the allowance of depreciation. In addition, the 
amount of interest was improperly computed upon a wrong 
base, the trial court having assumed that appellee had 
invested the entire cost of the fixtures at one time; where¬ 
as, in fact, the fixtures were purchase on an installment 
basis. 

The allowance for storage of four items was error, the 
record being completely silent as to any expense incurred 
by the appellee. 
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ARGUMENT 


X 

Appellant Entitled To Relief On Ground Of Mutual Mis¬ 
take Of Fact. 

The lease in question was made between the parties ip 
complete ignorance of the fact that a covenant existed 
restricting the use of the land for the purposes for which 
the lease was entered into. By the terms of the lease the 
appellant, the lessor, agreed to construct a substantia 
and expensive building upon the land, and the testimony 
is undisputed to the effect that the appellant went to con¬ 
siderable expense in doing what was necessary to carry 
out these provisions. Furthermore, it is undisputed that 
the appellant learned of the covenant for the first time 
in November, 1941, when he attempted to secure a con¬ 
struction loan for the erection of the building. Of cou., 
there is nothing to indicate that the appellee actually hnejv 
of the restrictive covenant. The covenant was of record 
and therefore both parties had constructive not^ of it 
hut it is undisputed that neither did m fact know. In 
this state of the record, it is obvious that the parties 
entered into the lease agreement under a mutual mi,- 

take of fact. i 

This Court has held repeatedly that a mistake^ with 
respect to the existence or construction of land recor 

rSL, a risk. 2; 

“Private ri^ht of ownership is a matter of fact. It 
be fte resuft also, of matter of law; but, if parties com 
t ract under a mutual mistake and misapprehension as 

ceeded DepTJt Co. of Maryland 

App.D.C. 2<b. beeai.or , (2d) 337; Allen \v. 

v. McQvade, 74 App. D. C. 3M, 1-d r • j 

Hammond, 14 Bet. 63. 


I 
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milter / 1 the real test of whether a mutual 

mistake of fact exists is whether the parties would have 

entered into the contract had there been no mistake con- 
cerning the facts. Lind eh erg v. Murray, 201 P. 759 , 117 
»V ash. 483. > 


Where a mutual mistake as to material facts exist* 
there is no contract. The rule is well stated bv the Cir- 
crnt Court of Appeals for the Tenth Circuit ‘in United 
States v . Golden, 34 F. (2d) 367 at page 374, as follows: 

Mutual mistake as to material facts will avoid 
the agreement. Where certain facts assumed bv both 
parties are the basis of a contract, and it subse¬ 
quently appears that such facts did not exist, there 
^cement. Thus, where parties agree in regard 

pviff ' v : hlch > unk ™wn to both parties does not 

exist at the time, there is no contract, for there is no 
subject-matter. So also where parties contract under 
a mutual belief that a right exists which in fact does 
not exist there is no agreement.” 


This rule is particularly applicable to the facts of the 
present c;ise. The parties entered into an agreement, each 
obligating himself to a very substantial degree under 
the mistaken assumption that a commercial building could 
be constructed on the land in question. It is true that at 
the time .he parties entered into the agreement they each 
had constructive notice of what appeared on the land 
records of the District of Columbia, but it is also true 
that each was in ignorance of the restrictive covenant 
and entered into the contract under the mistaken assump¬ 
tion that their contract could be carried out. Laboring 
under such mistake of fact, the agreement was made. It 
can not be contended that either would have entered 
into the agreement had they been aware of the true facts. 
Certainly, appellant would not have razed an existing 
dwelling and have drawn plans for a building, in accord" 
ance with the agreement, if he had known of the covenant. 

The Supreme Court of California had occasion to pass 
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upon the precise question presented by this appeal. In 
Hannan v. Steinman, 159, Cal. 142, 112 Pac. 1094, the 
parties entered into a contract of lease whereby the ten¬ 
ant agreed to erect on an unimproved lot of land certain 
buildings which would become the landlord’s property 
at the termination of the lease. The building contemplated 
was a wooden structure. At the time of the making of the 
contract there was an ordinance which rendered it un-( 
lawful to construct wooden buildings on certain lots in{ 
eluding that covered by the lease. Neither party was cog¬ 
nizant of this ordinance. Under such circumstances thef 
Court held that the contract had been entered into under 
a mutual mistake of fact, and the tenant was entitled to 
be relieved of his liability under the lease. In so holding 
the Court stated what is directly applicable here: 

“If an effectual prohibition against a wooden builds 
ing on this lot had been imposed by the tenns of a 
urior conveyance, and this lease had been given and 
received in ignorance of the existence thereof; it 
would probably not be questioned that the mistake 
would be of such a nature as to enable the lessee to 
rescind, the prohibition amounting to a practical and 
material impairment of the estate contemplated by 
the parties. Here we have practically the same result 
because of an ordinance of the city of which th£ 
parties were ignorant.” 

The rule of the Hannan case has been adopted by the 
American Law Institute in its Restatement of the Law o|f 
Contracts. See Volume 2, Section 502(a) and particularly 
Example No. 4. The rule there stated is to the effect tha^; 
where both parties assume the existence of a certain state 
of facts as the basis on which they enter into a trans¬ 
action, the transaction can be avoided by a party who ijs 
harmed, if the assumption is erroneous. It is immaterial 
whether the mistake affects identity of persons or things, 
or the attributes of either persons or things, or other 
facts. It is the assumed existence of the fact to which th^ 
mistake relates as the basis on which the parties barginejd. 
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that is important. The materiality of the fact is weighty 
evidence that the parties made this assumption. 

The materiality of the assumed fact in the present case 
is readily apparent for it goes to the very heart of the 
contract. When the appellant discovered the existence of 
the restrictive covenant in November of 1941 he immed¬ 
iately notified appellee with respect thereto and advised 
him that the contract could not be carried out. It is sub¬ 
mitted that this relieved appellant of all obligation under 
the contract. The trial court under the circumstances 
committed reversible error in failing to dismiss the com¬ 
plaint for damages as requested by appellant. 

II 

Appellee Not Entitled To Damages Allowed By Trial 
Court. 

The trial court in rendering judgment for the appellee 
allowed appellee damages in the following amounts: For 
(1) depreciation of the fixtures purchased by appellee for 
a period of one year the amount of $1790: (2) interest 
for a period of one year in the amount of $507; and (3) 
rent for the storage of the fixtures for a period of one 
year in the amount of $288. 

If appellant is correct in his contention that the con¬ 
tract of lease was entered into under a mutual mistake of 
fact appellee is entitled to no damages and the case 
should be reversed without more. Assuming, however, 
for purposes of this appeal, that there was a breach of 
a good and enforceable contract, the damages awarded 
bv the lower court are so excessive as to require a re¬ 
versal. 
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(a). Depreciation 

It is elementary that a party is not entitled to damages 
unless such damages are the direct, natural and proximate 
result of the breach of contract. 15 Am. Jur.: Contracts, \ 
$51. Thus, in accordance with this rule it has been held, 
that a party seeking relief is under a legal duty to mini¬ 
mize his damages to the fullest extent; and, damages 
which may be avoided by doing what an ordinary, prudenti 
man would do are not the direct or natural consequences 
of a defendant’s wrong; since, in such a situation, the 
plaintiff is damaged not by the defendant’s acts but by 
his own negligence or indifference to consequence. This 
principle applies to actions for breach of contract as well 
as to those for negligence. W. B. Moses & Sons v. Lock-\ 
wood, 54 App. D. C. 115; 295 Fed. 336. Bear Cat Mining 
Co. v. Grasselli Chemical Co., 247 Fed. 2S6. j 

In the present case it is appellant’s contention thatj 
the loss, if any, suffered by the appellee by purchasing 
fixtures for the contemplated building was not the natural 
and proximate result of the breach of contract, assuming 
such breach to exist. There is nothing in the record 
which would justify a finding that when the appellant 
entered into the contract of lease with the appellee it 
was contemplated that the latter would purchase fixture^ 
in an amount in excess of $8,000 before the construction 
of the building was even begun. Such a finding is abso¬ 
lutely necessary before appellee is entitled to damages. 
There is nothing to indicate that the restaurant contem r 
plated bv the lease was of such character as to necesj 
sitate the purchase of fixtures and equipment especially 
fabricated for such building which could not be purchased 
at any time in the open market. 

Price v. Eisen, 64 N.Y. Supp. 405, is applicable to the 
present question. There an action was brought to recovet- 
damages allegedly sustained by the plaintiff m conse- 
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ofa nC l°r! f e d , ef 1 end f nt ’ s refusai ‘0 deliver possession 
V i f leased by lllm t0 the plaintiff. The plaintiff 
c anned loss on a bar, back bar, tables, case fixtures and 

^ equipment as well as stock in trade, which she was 

Thfonh ,v S l @ il6r fadUre t0 0btain tlle store, 

li e only evidence in support of the loss was the difference 

between the price paid for the items and the price at which 

they were sold after breach of the lease. The Court held 

the evidence insufficient to sustain a finding of damages 

Iro l/tft t? aCe ’“ WaS h6ld that there was no competent 
proof that the price paid for the articles were reasonable 

or proper or that the plaintiff exercised reasonable vigi- 

lance to abtam the fair value at their sale. The price paid 

or a t ling the Court held, is admissable as an element 

m proving damage, but it is not sufficient standing alone 

to sustain a verdict. Tn the second place it was held that 

W ° f P reC ° rd there was nothin " t0 indicate 

mt the fixtures procured were such as could not easily 

be obtained m the open market at any time without delav 
And m he third place, the Court held that it did not 
appear that the landlord knew or had any reason to an¬ 
ticipate that these purchases would he made bv the tenant 
m advance of taking possession of the store and there- 
ore such purchases were not within the contemplation 
of the parties at the time of the making of the lease. See 
also Frtedland v. Myers, 1.39 N.Y. 432. 34 N.E. 1055. 

In Cohen v. Norton, 57 Conn. 430, IS At. 595, the plain¬ 
tiff sued for damages for failure of the defendant to 
deliver possession of a store. In that case the plaintiff 
claimed that he suffered a loss in the purchase of soods 
to be used in the business to be conducted in the leaded 
premises. The Court held that the plaintiff could not 
recover ior such loss because the landlord, while he mav 
have supposed that the plaintiff would make suitable 
preparations to occupy the store, could not know what 
preparations were necessary. He might have assumed, the 
Court held, that the tenant had the necessary goods in 
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his possession at the time the contract was entered, into, 
and therefore the landlord could not have contemplated 
as a matter of law that he would purchase equipment 
and fixtures with which to furnish the new- building. 

Certainly, under the circumstances of the present case, 
it cannot be said that appellant w-as charged with noticej 
that the appellee would, in fact, incur liabilities which he 
claims he did. Furthermore, as has already been stated^ 
there is nothing w-hich would have put appellant on notice* 
and what is most important, there is no evidence, that 
the fixtures necessary for the contemplated building were 
ot such character as could not be purchased in the open 
market after the building w-as constructed or at least 
nearing completion. If appellant is correct in this view] 
of the record, it cannont be said that he incurred a lia¬ 
bility for the loss suffered by the appellee by the purcha.s0 
of the fixtures. In other words, appellant did not invit^ 
the expenditure. The rule of damages w-ould be stretched, 
to the breakiing point if appellee should recover in thi.4 

situation. 

Moreover, following the rule of the cited cases, therj 
is no evidence that the expenditures incurred by the apf 
pellee for equipment and fixtures w~as reasonable. Th<k 
only testimony in this respect is by the appellee himself 
that he made purchases in excess of $S,000. What this 
was for and whether the items were necessary, or purL 
chased at reasonable prices, w*as not shown by the appelj- 
lee. In this state of the record, an award of damages 
must necessarily be based upon speculation and conjec¬ 
ture and makes appellant’s liability depend upon sucji 

conjecture. 

The only testimony with respect to the price of fixtures 
purchased was that given by the appellee himself: no one 
testified that such price w-as proper or that the items in¬ 
cluded were needed. That appellee’s testimony was unre¬ 
liable is established by the fact that he testified that hje 
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paid more than $2,S00 for the four items which he did 
not use in other places which he operated, whereas his 
own expert witness, who sold him those very items, stated 
that their value, when new, was but $1725. To assess 
damages against appellant upon such testimony is to 
violate the rule that damages which are doubtful or un¬ 
certain cannot be allowed. Furthermore, appellant’s expert 
witness testified that the value of these four items, wlien 
new% w^as but $1045. What figure the low^er court accepted, 
if any, appellant cannot ascertain, for it gave deprecia¬ 
tion and interest on the entire purchase price for a period 
of one year. That this w*as clearly in error can be dem¬ 
onstrated easilv. 

•• 

There is nothing in the record to justify such action 
even wrhen the evidence is considered in a light most 
favorable to the appellee. If appellee is entitled to depre¬ 
ciation and it is appellant’s contention that he is not— 
such depreciation certainly could not begin until appellee 
was entitled to possession of the leased building, for it 
w-ould only be then that a cause of action for damages 
w’ould lie against appellant. By the terms of the lease ap¬ 
pellee wras granted a leasehold for a period of ten years 
to commence “about the first day of May, 1941, or as 
near to that date as possible.” Rent w r as not to commence 
until the tenant entered into the possession of the premises. 
In August, 1941, appellee wrote a letter to appellant ac¬ 
knowledging the fact that “for reasons beyond your con¬ 
trol the commencement of the erection of the above men¬ 
tioned premises has been delayed and that you do not 
expect the improvements to be ready for my occupancy un¬ 
til on or about November 1, 1941.” In this same letter ap¬ 
pellee stated that it w^as his understanding that the “lease 
shall take effect only from the day of delivery of posses¬ 
sion to me and that I shall be allowed the full ten year 
period in the above rentals from the date of delivery of 
possession.” The letter concluded with the statement that 
“if my statements mentioned above conform with your 
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understanding with reference to this matter, please ac- j 
knowledge by way of your signature on each copy of this 
supplementary agreement.’’ Thus, it is obvious that ap- j 
pellee, himself, acknowledged the fact that he vras not 
entitled to possession until the building was actually erec¬ 
ted and changed the date of contemplated possession from 
May 1 to November 1, 1941 by his own “supplementary 
agreement.” In November, 1941, appellant advised ap-1 
pellee that he could not carry out the terms of the lease 
because of the restrictive covenant. If the lease is not 
considered by this Court to have been invalid by reason 
of a mutual mistake of fact, then certainly this notice 
must be considered as the first breach of the contract 
to deliver possession and, thus, the only period of time 
for which appellee is entitled to damages is that period I 
after November 1st and before the giving of such notice.' 
This period is not a year in duration but a matter of 
days. If appellee is entitled to anything, it is for depre¬ 
ciation from November 1st to the date of the giving of 
the notice, when appellee, if he had so desired, could have! 
disposed of the property which he had purchased. Inci-j 
dentally, it may be pointed out that nowhere during this 
period of time after May 1st did appellee advise appellant 
that he had purchased fixtures and equipment for thej 
building and had incurred substantial liability. 

Moreover, and in any event, appellee certainly is not en¬ 
titled to depreciation on all the fixtures which he claims 
to have purchased for the new building; as allowed by 
the trial court. According to his own testimony appellecj 
used all but four items immediately after he receive^ 
the same at other places of business conducted by him! 
On what theory the trial court allowed him depreciation 
on the items thus used is difficult to comprehend. Having 
used them in his own business they were depreciated b^ 
reason of use and the loss, as a result, did not arise froip 
the alleged breach of contract. Therefore, the only deprej- 


l 
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ciation allowable would be on the four items which appellee 
stored in the garage. 

However, as will be now demonstrated depreciation 
allowance for even these was wholly improper. In the 
first place, the rule is well settled that a plaintiff is not 
entitled to recover for materials purchased in anticipa¬ 
tion of performance of a contract where they remain his 
property and may be used elsewhere. Zannis v. Freud 
Hotel Co., 256 Mich. 57S, 5SS, 240 N. W. 83; Kentucky 
Military Institute v. Cohen, 131 Ark. 121, 124, 19S, S. W. 
S74. There is nothing in the record to establish that the 
four items could not have been used by the appellee in 
his other places of business. 

In the second place, if the purchase otf fixtures and 
equipment by the appellee was within the contemplation 
of the parties then the proper measure of damages would 
have been the difference between the purchase price and 
the price received upon a sale of the fixtures and equip¬ 
ment at the time of the breach. There is no evidence that 
appellee attempted to sell the fixtures and equipment, 
but on the contrary admittedly refused to sell them to 
the appellant who made an offer to purchase. Appellee 
could offer no explanation as to why he refused to sell to 
the appellant. This measure of damages, as has been dem¬ 
onstrated above, is based upon a showing in the first place 
that the original price paid for the fixtures and equipment 
was reasonable. There has been no such showing in the 
present ease. The uncontradicted testimony is to the effect 
that fixtures and equipment for restaurant use had a higher 
value at the time of the breach of the contract than when 
they were purchased. This was due to the fact that after 
they were purchased the Government placed certain re¬ 
strictions upon the manufacture of restaurant equipment 
which caused an increase in the value. The fixtures in 
question were of standard construction, size and material. 
Appellee's own witness admitted that the market price 
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of such fixtures had increased materially after the date! 
appellee had purchased them. He could give no satisfactory 
explanation with respect to his contrary statement that 
the fixtures had depreciated 20%. Lnder the circumstances, 
the record is clear that if the appellee had undertaken to 
sell the four items in question he would have suffered no. 
loss. If the fixtures could have been sold without loss, it 
necessarily follows that appellee is not entitled to depre¬ 
ciation as an element of damages. 

Even if he were entitled to depreciation in the amount; 
of 20%?, that depreciation would be upon the value of thej 
four items which appellee did not use and not upon the 
total purchase price of over $8,000, which was used by the; 
trial court as the basis for its computation. The value of 
the four items in question is uncertain from the record.j 
Appellee testified that the four items cost him in the 
neighborhood of $2,S00. The salesman who sold them to 
him testified that they cost about $1725. The expert foq 
the appellant testified that their original cost in 1941 wasj 
$1045. Even if appellee's figure was the correct one—ah 
though it is directly contradicted by his own witness—j 
he would be entitled to only $560 depreciation, instead of 
the $1,790 allowed by the trial court. For this reason, if 
for no other, it is submitted that the judgment of the tria} 
court should be reversed. 

(b). Interest 

The trial court awarded appellee interest on the cost of 
the fixtures and equipment for a period of one year. Thi?| 
amounted to $507. This was reversible error. 

Having allowed the appellee 20%> depreciation on th<^ 
equipment, it is difficult to understand under what theor> 1 
the trial court allowed interest on the full purchase pric^ 
of $8,457.40. Not only were these two allowances incon^- 
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sistent, but when considered in the light of the undisputed 
facts it constitutes most serious error. 

First, the trial court had to assume that appellee had 
expended the full purchase price of the equipment in 
March, ■ 1941. This is contradicted by the record, which 
is to the effect that only $2,457.40 was paid by appellee 
when he signed the purchase order and $300 per month 
was paid thereafter. Thus, at the time of the breach of 
contract in November, 1941, appellee had expended, at 
most, about $4,S00. If he were entitled to interest at all 
it could have been no more than nine month’s interest 
on $2,457.40, and interest for a shorter period of time on 
the $300 monthly payments. 

Secondly, in allowing interest the trial court had to 
assume further that the use of the money had been lost 
to the appellee for the period of time for which it was 
allowed. This, too, fails to find any support in the record. 
Assuming that appellee had paid out at one time the 
entire purchase price of $S,457.40—which is most certainly 
not the case—the equipment which he received for that 
consideration was used by him at other locations, oy^^t 
the four items which were stored in his garage and which 
had a value of either $2,S25; $1,725 or $1,045, depending 
upon which witness was to be believed. Therefore, looking 
at the facts most favorable to the appellee, the most that 
he could have had tied up in the purchase of equipment, 
for which he received no return, was the value of these 
four items. 

It is submitted, therefore, that for the foregoing reasons 
the trial court committed reversible error in awarding 
damages for interest on the full amount for a period of 
one year. 
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(c). Storage Charges 

The trial court allowed appellee damages in the amount j 
of $2SS for rental charges in storing the fixtures for a, 
period of one year. The only fixtures which were stored, 
according to the record, were the four items which appellee 
kept in a tin garage in the rear of one of his stores. In this 
garage were other equipment and fixtures, all of which 
were stored in a most disorderly and harmful manner, j 
The garage was in a state of disrepair, which resulted 
in considerable damage to the fixtures in question. Tliej 
four items cost, at most, $2,S25, and probably much less.! 
There is no testimony in the record relative to the expense! 
incurred by the appellee in so storing the property. In 
the absence of evidence of such expense appellant is at, 
a loss to determine upon what basis the trial court awarded 
appellee the sum of almost $25 per month for storage. 
The charges of an established and reputable storage com-j 
pany would not have equalled this amount. It is certainlyj 
contrary to everyday experience to believe that a portionj 
of a tin, broken-down garage would have cost appellee 
so much per month. The damages awarded were conjee^ 
tural and without factual support, and for that reasor^ 
the trial court's judgment in this respect must be reversed^ 
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CONCLUSION 

In conclusion, it is respectfully submitted that for the 
foregoing reasons the trial court erred in rendering judg¬ 
ment for appellee, and as a result such judgment should 
be reversed. 

Respectfully submitted, 

Leon M. Shinberg 
Philip Shinberg 
1331 G St., N. W. 
Washington, D. C. 

Bernard Margolius 
815 15th St., N. W. 
Washington, D. C. 
Attorneys for Appellant. 
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IN THE 

United States Court of Appeals | 

FOR THE DISTRICT OF COLUMBIA 


No. 9116 


SAMUEL SCHWARTZ, 

Appellant, 
VS. 

CLARENCE A. WESTBROOK, 

Appellee. 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF FACTS 

The factual situation is adequately stated in appellant s 
brief. It is felt, however, that a brief counter statement 

may be helpful. 

In essence, the facts are these: Appellant, owner of an 
improved lot located at the corner of Third and M Streets^ 
N. E., in the City of Washington, contracted to erect on sai(f 
lot a building to be used by appellee as a “hamburger” shop. 
The contract provided that possession of the building was to 
be given appellee on or about May 1, 1941, and created & 
lease of the premises for a ten year term at an agreed rental! 

The lot in question was zoned first commercial. Three 
of the other four corners of Third and M Streets, N. E.w 
were improved by commercially used structures; one, b^ 
the Uline Arena in which sports events were conducted: 
one, by a gasoline station; and, the third, by a parking lot.; 

Negotiations leading to the execution of the contract 
were initiated by the real estate firm of Shannon and Luchs, 
which firm acted as agents of the appellant. On the exd- 
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cution of the contract, appellee made preparations to occupy 
the premises for the purpose provided therein. He con¬ 
sulted with appellant’s architect, cooperating in the prepara¬ 
tion of plans for the proposed building. Using such plans 
as a guide, he ordered specially fabricated and designed fix¬ 
tures and equipment for use in the business. Such fix¬ 
tures were delivered to appellee shortly prior to May 1, 1941 
and were then stored by him in the rear of a place of busi¬ 
ness operated by him. Later, because of lack of space, the 
fixtures were moved to a garage in the rear of the premises 
—such garage being rented for the purpose for the sum of 
eight dollars per month. 

Appellee continued to press Shannon and Luchs for action 
as no work was done towards erecting the building by the 
date agreed upon. In August, 1941, Shannon and Luchs 
prepared a letter which by its terms constituted an agree¬ 
ment to postpone the erection of the building until November, 
1941. This letter was executed by both parties, but it is 
important to bear in mind that it was the creation of appel¬ 
lant’s agent. The letter assigns as the cause for failure to 
erect the building by the agreed* time, “reasons beyond your 
control.” These reasons are not defined in the letter, but 
were stated by Shannon and Luchs to be difficulties in raz¬ 
ing the existing structure on the lot. No such difficulties 
in fact existed. 

In December, 1941, appellee was advised of the existence 
of a restrictive covenant preventing the building of a com¬ 
mercial structure on the land without the consent of a ma¬ 
jority of the property owners affected by the covenant. The 
covenant was recorded and was reported by the Title Com¬ 
pany searching title to the land for appellant at the time he 
purchased the same. Appellant requested an opportunity 
to obtain the consent of a majority of the owners, but was 
unsuccessful in his efforts. No attempt was made by appel¬ 
lant to remove the covenant by resort to the aid of the 
court. There is no testimony that any of the owners of 
property affected by the covenant made any effort to prevent 
the erection of such a building by appellant, or that any of 
them threatened to do so. 


3 


In May, 1942, appellee was notified by letter from Shannon 
and Luchs that appellant was unable to comply with the 
terms of the contract due to covenants running with the 
land prohibiting its use for commercial purposes. 

Appellee had, for more than a year, kept his fixtures in¬ 
tact in anticipation of using them in the building to be 
erected. He thereafter attempted to dispose of them by 
advertising them for sale, but he could not obtain a satis¬ 
factory price. Because of this situation, he used all of the 
fixtures excepting four items in other places operated b> 
him. The four items remained stored in the garage. 

There was conflict in the testimony as to the depreciation 
of the fixtures and equipment by reason of their aging, 
their removal twice, and the necessity of storing tnem. 
The trial Court found as a fact that the fixtures were 
specially fabricated as to design, material and size and that 
they depreciated during the period from May, 1941, to 
May, 1942, to the extent of $1790. Other items of recovery 
allowed by the Court were $288 for storage paid and $507 
for interest on appellee’s investment for the period during 
which he was awaiting performance by appellant, and $17^ 
for rent paid. 

SUMMARY OF ARGUMENT 

It is the position of appellee that no such mutual mistake 
of fact existed as would justify the Court in relieving ap4 
pellant from liability for breach of his contract. This is 
true for either the appellant (a) had actual notice of the 
condition of the title to his property, or (b) he was negli^ 
gent in not availing himself of such notice which was 
furnished by the Title Company searching the title thereof; 
or (c) he had constructive notice of the covenant because of 
its recordation, and said notice is the equivalent of actual 
notice. There could be no mistake of a fact which the ap^ 
pellant had either actual or constructive notice. 

As to the amount of recovery, appellee contends that the 
items allowed by the Court were fair and reasonable, and 
the direct and forseeable consequences of appellant’s breach|. 
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ARGUMENT 

I. Validity of the Contract 

To justify the judicial abrogation of a contract entered 
into between two parties on the ground of mutual mistake, 
the mistake must in fact be mutual, must be as to a ma¬ 
terial fact, and should not be the result of negligence of 
either party. We have no quarrel with the cases cited by 
appellee defining mutual mistake or prescribing the relief 
available in the event of the making of a contract based on 
such mistake. We say, simply, that there was no such 
mistake in this case. 

Appellant argues that both parties entered into the con¬ 
tract in issue making the same mistake; that both erron¬ 
eously assumed that appellant could build the contemplated 
building without restriction. We contend no such mistake 
existed. 

Let us analyze the situation of the parties. First, did 
appellee make such a mistake? A realistic appraisal of the 
facts should convincingly establish the negative. Appellee 
was under no legal duty to inquire as to the condition of 
appellant’s title, and hence was under no obligation to de¬ 
termine the existence or nonexistence of the covenant in¬ 
volved. The public zoning, of which he is presumed to have 
knowledge, permitted the erection of commercial structures. 
Such structures existed on each of the other three corners 
of the intersection. At the time of the execution of the 
contract, appellee was entirely free of mistakes. So far 
as he was concerned, either the appellant had the right to 
build or was satisfied he could obtain such right. The 
removal of such a covenant as here existed is not unusual. 
WTiile it may not be entirely relevant to a determination of 
the issue of mistake, it is felt that appellant could have 
had the instant covenant removed by application to the 
courts. Where three of the four corners are already bur¬ 
dened with commercial developments of such a character 
as here existed—a sports arena, a parking lot, and a gaso¬ 
line station—it is entirely reasonable to expect that a court 
would grant relief from its provisions. 



“Equity will not, as a rule, enforce a restriction where 
the vicinity has so changed in its character and envir¬ 
onment and in the uses to which it may be put as to make it 
unfit or unprofitable for use if the restriction be enforced, 
or where to grant relief would be a great hardship on the 
owner and no benefit to the complainant, etc. 

Castleman v. Avignone, 56 App. D.C. 253. 

Nor can we concede that appellant himself made such a 
mistake as would entitle him to the relief he requests. It 
is settled beyond dispute that “constructive notice of mat¬ 
ters of public record is equivalent to actual notice. 

W. A. H. Church, Inc., v. Holmes, 60 App. D. C., 27. 

Means of knowledge is the same thing in effect as knowl¬ 
edge itself. 

Henderson V. Mann, 47 App. D. C-, 174. ^ 

As was said in the Supreme Court of the United States 
in Broderick’s Will ( Kelley v. McGlynn ) 21 Wall. 519, ‘ Par¬ 
ties cannot ... by their seclusion from the means of infor¬ 
mation claim exemption from the laws that control human 
affairs The world must move on, and those who claim 
an interest in persons or things must be charged with knowl¬ 
edge of their status and condition. . . . 

See also: 


Townsend v. Little, et. al.. 109 U. S. 504. 

Butte and Superior Copper Co. V. Clarke etc., 249 

U. S. 12. 

Frankly, it should be unnecessary to determine whether 
appellant had actual knowledge of the existence of the cove, 
nant. By the exercise of reasonable diligence, he could hav4 
had such knowledge. It is acknowledged by the appellant 
that he had title to the property searched at the time h^ 
purchased same; and, further, that the Title Company em ' 
ployed reported the existence of the covenant. ^ This report 
of title was available to him at the time of his settlement 
for the property, and it would be unusual if he made no in r 
quiry at that time as to the state of the title or if ne 
existence of the offending covenant were not then brought 
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to his attention. Further, the certificate of title issued by 
the searching company disclosed the existence of the cove¬ 
nant. Appellant either had actual knowledge of the cove¬ 
nant or closed his eyes to the means of such knowledge. 

A court of equity will not undertake, any more than a 
court of law, to relieve a party from the consequences of his 
own inattention and carelessness. 

Piijgott v. Graham 48 Wash. 349—93 Pac. 435. 

Hill v. Ritchie . 90 Vt. 318—98 At. 497. 

Equity will only grant relief from the consequences of 
a mistake when it is mutual, material and not caused by 
negligence of one seeking relief. 

Walters v. Charleston Mills. 99 Fed. 825. 

* 

We come to the conclusion then that appellant either had 
actual or constructive notice of the existence of the cove¬ 
nant, or that his own carelessness prevented him from hav¬ 
ing such knowledge; in any of which events he is not en¬ 
titled to have the contract annulled. 

The same factual situation w’as not present in the Cali¬ 
fornia case cited by appellant, Hannan v. Steinman. 159 Cal. 
142, 112 Pac. 1094. In that case the lessee sought relief 
from his obligation to build on land of the lessor under the 
terms of a California statute entitling him to such relief. 
Further, the mistake in that case involved a public law*, 
knowledge of which was equally available to both parties, 
and the presumptions as to which bound each of them 
equally. 

II. The Amount of Recovery. 

A. Depreciation. 

We concur, of course, with the elementary principals cited 
by the appellant that appellee is entitled only to the direct, 
natural and proximate damages resulting from the breach. 
We submit, however, that the trial Court allowed only such 
damages. 
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Price v. Eisen , 64 N. Y. Supp. 405, cited by appellant dealt 
with fixtures and equipment procurable in the open market 
at any time. It is highly essential to draw the proper line 
of distinction between such a case and the one at bar. In 
this case, the Court found from the evidence that the fixtures j 
ordered by the appellee were specially fabricated and de- j 
signed to meet the needs of his particular business, that the j 
contract called for the erection of a building for such busi- ! 
ness; that appellee cooperated in the preparation of plans j 
for the proposed building and that he ordered fixtures to be j 

constructed on the basis of such plans. 

The case of Friedland V. Meyers, 139 N. Y. 432, 34 N. E. , 
1055, cited but apparently not read by appellant, contains 
a luminous statement of the law applicable to our case. Wej 

cite i 

“If the property is leased for a special purpose, which isj 
known tc the lessor and possession is refused because ofj 
. fault of the lessor, the lessee may recover as damages 
his actual and necessary expenses incurred in preparing forj 
the occupation of the property in the manner contemplated 
by the parties. 

“Under this rule, we think, the actual expenses paid or 
incurred by plaintiff in the construction of necessary fixtures 
to render the premises tenantable for the purpose for which 
they had been leased were properly proven and submitted toj 
the jury for their consideration in estimating the quantum 
of damages recoverable. The loss of these expenditures may 
fairly be considered as naturally arising from the default 
in the usual course of things. ... If the plaintiff had de¬ 
ferred work of preparation for the occupancy of the prop¬ 
erty until possession had been obtained, some portion of thei 
term would have been lost before the necessary equipment 
for the business could have been furnished and made avail¬ 
able. The lessor must have known that a prudent business^ 
man would, so far as practicable, cause the necessary fixtures 
to be constructed and in readiness at the commencement of 

the term. . . . J 

See also Douglass V. Guardian Housing Co., 132 Cal. App. 

585, 23 Pac. (2d) 80. 


i 

I 

i 
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We disagree with appellant’s contention that appellee is 
entitled to depreciation, if at all, only from November 1, 1941, 
to May, 1942. The so-called supplementary agreement extend¬ 
ing time for giving possession was the work of appellant 
and did not alter the fact that appellee had already sus¬ 
tained his damage; that he already purchased and accepted 
delivery of the fixtures. As a reasonable business man he 
prepared for the opening of the business by May, 1941, 
which was the date on w’hich possession was promised by 
agreement. Accordingly, he held his fixtures for a full year, 
until May, 1942, when he was notified by appellant that he 
could not perform. Hence, the period of determining de¬ 
preciation is properly one year w*hich was that accepted by 
the Court. 


B. Interest. 

The determination of whether or not interest is to be 
recognized as a proper element of damage, is one to be made 
in view of the demands of justice rather than through the 
application of any arbitrary rule. 

Where w’ork under a contract has been suspended because 
of the default of the defendant, plaintiff, it has been held, 
is entitled to recover interest upon the sum he had invested 
in the performance of the contract during the period of delay. 

Louisville etc. R. Co. v. Hollerbach, 105 Ind. 137, 

5 N.E. 28. 

In Cincinnatti, etc.. Tract Co. V. American Bridge Co., 202 
Fed. 184, where, through delay in the construction of a 
bridge, a railroad is deprived of the use of its road, it was 
awarded as damages interest on the cost of the road of the 
use of which' it was deprived during the period of delay. 

The allowance of interest and that of depreciation at the 
same time was entirely proper. One was to compensate 
appellee for the loss in value sustained by reason of storing 
fixtures for the period of one year and the other was to 
compensate him for the loss of his investment for the same 
period. 



9 


I 

| 

i 

i 

i 
i 

C. Storage Charges. 

Appellant is in error when he argues that the only fixtures j 
stored in the garage rented by the appellee were the four 
fixtures mentioned. The testimony is that all fixtures were 
stored therein until used by the appellee sometime after May, j 
1942. The remaining four fixtures continued to be stored | 
until the date of trial, at which time they remained in the 
same garage. The allowance of $288 made by the trial 
Court based upon the testimony of the plaintiff that eight 
dollars per month was paid for the garage and that the 
garage was rented for the purpose of storing the fixtures. 
The allowance was made for the period from May, 1941, 
to date of trial. It is submitted that this was one of the 
forseeable expenses sustained by the appellee and that he is 
entitled to reimbursement therefor. 

CONCLUSION 

The finding of the trial Court is without error. It is re¬ 
spectfully urged that the same be sustained. 

Respectfully submitted, 

Irving B. Yochelson, 

1709 H Street, N. W. 

Albert Levin 

1343 H Street, N. W. 

Attorneys for Appellee 
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COMPLAINT FOR SPECIFIC PERFORMANCE AND 
DAMAGES, OR IN LIEU THEREOF DAMAGES 

(Breach of Contract) 

1 1 The complaint of the plaintiff, Clarence W. West¬ 
brook, respectfully represents to the Court as fol¬ 
lows : 

1. That the plaintiff, Clarence W. Westbrook, trading 
as Little Giant Shops, is a citizen of the United States; 
that he is doing business in the District of Columbia; that 
he brings this suit in his own right; and that this Honor¬ 
able Court has jurisdiction over the subject matter of this 
suit. 

2. That the defendant, Samuel Schwartz, is a citizen of 
the United States, a resident of the District of Columbia, 
and is sued herein in his own right. 

3. That on to-wit, February 4, 1941, the plaintiff and 
defendant herein, did execute an agreement, to-wit, a lease 
under seal, wherein the defendant did covenant and agree 
to lease and rent to plaintiff herein the premises known 
as No. 1179 Third Street, N. E., in the District of Co¬ 
lumbia; and further the defendant did covenant and agree 
in said aforesaid agreement and lease, to build and con¬ 
struct a one-story building, and that the said building 
would be occupied by the plaintiff herein for a period of 
ten (10) years at the rental of Twenty-four Thousand Six 
Hundred ($24,600.00) Dollars for said period of ten (10) 
years, as stipulated and agreed to in said agreement and 
lease. 

4. That notwithstanding the covenants and the agree¬ 

ment of the defendant aforesaid, said defendant has 
2 not provided the plaintiff with the building agreed 
upon to be erected, as set forth in said lease, known 
as No. 1179 Third Street, N. E., nor has defendant con- 
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structed the building contemplated and agreed upon by the 
parties in said lease agreement. 

5. That the defendant has committed a breach of con¬ 
tract, in that he has refused to comply with the terms of 
the agreement and lease; and further, the defendant con¬ 
tinues to refuse to perform under the agreement hereto¬ 
fore duly executed between the parties hereto, notwith¬ 
standing plaintiff’s requests and demands that the said 
defendant act under the said lease agreement and comply j 
with all of the terms thereof. 

6. That the plaintiff stands ready to act and perform, 
in accordance with all the stipulations and convenants in 
said lease agreement; and further, plaintiff avers that he 
has so notified the defendant, and avers that said de¬ 
fendant is fully aware of plaintiff’s readiness to comply j 
with the said agreement, and that defendant is fully aw'are 
of plaintiff’s insistence that he, the defendant, comply 
with said agreement. 

7. That the said lease agreement herein fully intended 
complete and full compliance of all of its terms, by both 
parties; and in pursuance thereof; the plaintiff in good 
faith did pav to said defendant herein, the sum of One 
Hundred Seventy-five ($175.00) Dollars, representing one 
month’s rent, in advance, payable according to the terms 
of said lease agreement; and that the defendant did accept 
said One Hundred Seventy-five ($175.00) Dollars, the one 
month’s rent, and has retained the same, and does still re¬ 
tain the same in his possession. 

8. That the plaintiff herein stands ready to comply with 
all his obligations and covenants under said lease agree-! 
ment, and does hereby make tender of his said position to 
said defendant and to this Court. 

9. That as a result of the defendant’s failure aforesaid* 
and the defendant’s refusal to comply wnth the terms of 
the lease agreement, and defendant’s failure and insistent 





4 


refusal to comply with the terms of said lease agreement, 
heretofore entered into between the defendant and the 
plaintiff herein, said plaintiff has sustained great 
3 damage and injury, all to his damage in the sum 
of Fifty Thousand ($50,000.00) Dollars. 

WHEREFORE, the plaintiff demands (1) that the de¬ 
fendant be required specifically to comply with and carry 
out all the terms of said lease agreement, (2) damages in 
the sum of Twenty Thousand ($20,000.00) Dollars, for 
defendant’s failure to comply with the terms of said lease 
agreement, and return the $175.00 held by defendant for the 
one month’s rent, with interest at the rate of six (6%) per 
cent per annum from February 4, 1941, and costs, (3) that 
if specific performance is not granted, plaintiff have judg¬ 
ment against the defendant in the sum of Fifty Thousand 
($50,000.00) Dollars and the return of the $175.00 held by 
defendant for the one month’s rent, with interest at the 
rate of six (6%) per cent per annum from February 4, 

1941, and costs. 

*. 

Albert Levix, 

Attorney for Plaintiff 
1343 H Street, Northwest, 
Washington, D. C. 

ANSWER 
First Defense 

4 The complaint fails to state a claim against de¬ 

fendant upon which relief can be granted. 

Second Defense 

Defendant admits the allegations in paragraphs one, 
two, three, four and seven of the complaint; states that he 
1ms no knowledge of the truth or falsity of the allegations 
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in paragraphs eight and nine of the complaint and there¬ 
fore can neither admit nor deny the same, but, if the same 
be material, demands strict proof thereof; and demes each 
and every other material allegation in the complaint. 

i 

Third Defense 

Further answering the complaint, defendant states that 
the lease between him and plaintiff was entered into under | 
the mutual mistake that the property in question could | 
be used for commercial purposes when in truth and in ; 
fact its use for commercial purposes was and is restricted j 
by a covenant running with the land, said covenant being 
recorded among the Lands Records in the Office of^ the j 
Recorder of Deeds for the District of Columbia. Upon j 
discovery of the abovementioned restriction plaintiff and ; 
defendant entered into a written agreement on, to-wit,, 
August 29, 1941, which provided for an extension of time | 
in which to remove the said restriction if possible, and | 
abatement of the rent reserved in said lease until posses- j 
sion of the property’ could be delivered to plaintiff, > 
5 The restriction aforesaid could not be removed and j 
plaintiff and defendant orally agreed to a mutual rescisionj 
of the lease. Thereafter, defendant tendered to plaintiff | 
the $175.00 paid by plaintiff as the rent for the first month | 
under the lease. Defendant renews said tender herein, j 

I 

Fourth Defense 

. 

Further answering, defendant states that plaintiff hasj 
not at any time made demand upon him for performance 
of the lease in question and has not tendered performance 
himself nor in any way shown to defendant that he wa^ 
willing, ready and able to perform. 


I 

i 
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Fifth Defense 

Further answering, defendant states that plaintiff could 
not be and has not been damaged but that, on the con¬ 
trary, defendant has sustained substantial damage himself. 

WHEREFORE, the premises considered, defendant de¬ 
mands that the complaint be dismissed with costs to plain¬ 
tiff. 

Leon M. Shinberg 
Attorney for Defendant 
1331 G Street, Northwest 
Washington, D. C. 

I hereby certify that a copy of the foregoing Answer 
has been mailed postage prepaid to Albert Levin, Esquire, 
attorney for plaintiff, 1343 H Street, Northwest, Washing¬ 
ton, D. C., this 27th day of January, 1944. 

Leon M. Shinberg 
Attorney for Defendant. 

DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

6 ' Civil Action No. 22,637 

Westbrook, 

Plaintiff 

vs. 

Schwartz 

Defendant 

PRETRIAL PROCEEDINGS 
Statement of Nature of Case 

This is a suit for Specific Performance and damages, or 
in lieu thereof, damages for breach of contract. Plaintiff 
says that on Jan. 4, 1941, he entered into a lease with de- 



fendant for premises 1179 3rd St., N. E, upon which De¬ 
fendant, by the terms of the lease, agreed to erect a one 

story building to be occupied by Plaintiff, for a period of 
ten years at a rental of $24,600.00, to be apportioned in 
monthly payments. Plaintiff says the building was to be: 

erected by the 1st day of May, 1941, Plaintiff says, how- ; 
ever, that on a later date he consented that the time m| 
which the construction was to be completed in Nov. 1,104: .j 
He says that Defendant had failed to construct the building] 
and breached the contract and asked for specific perform-] 
ance, or in lieu thereof, asked that damages be assessed. 


Defendant admits that he entered into the lease agrees 
ment as alleged; that Plaintiff and that it contained an 
agreement on his part to erect the building as claimed by 
Plaintiff and admits that the building has not been erefcte , 
he admits that Plaintiff paid $175.00, the amount of the first 
month’s rent. Defendant says that the premises uporj 
which the building was to be erected were subject to a 
covenant preventing the use of the premises for com¬ 
mercial purposes. Defendant says this fact was known to 
Plaintiff and is a matter of record., Defendant sa> s that 
it was understood by Plaintiff that Defendant would en r 
deavor to have the covenant removed and is aware 
7 that Defendant has made reasonable effort to ac¬ 
complish its removal, but has failed to do so. De¬ 
fendant says that in view of the situation as discussed ih 
various oral communications Plaintiff agrees with De¬ 
fendant that the agreement should be amended by the 
parties. Defendant says that he has tendered to PlamtifT 
$175.00 which Plaintiff has refused to accept Defendant 
now renews his tender. Defendant denies that Plaintiff 
has suffered any damages. 


6 STIPULATIONS: By agreement of counsel fqr 

the respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
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by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

The following will be received in evidence without formal 
proof: same being initialed by the Pretrial Justice; A lease, 
dated Feb. 4, 1941, the letter of Aug. 29, 1941, addressed 
to Defendant and signed by Plaintiff. 

The application signed by Plaintiff, a carbon copy, and 
the approval thereon, signed by Defendant, the letter of 
May 8, 1942, addressed to Plaintiff, signed by Shannon 
and Luchs, the letter of May 8, 1942, addressed* to Taylor 
signed by Nesbitt. 

Stipulated that there is filed among the Land Records 
in the Oflice of the Recorder of Deeds, a Covenant running 
with the land in question, restricting the use of the land 
against commercial purposes. 

Dated January 12, 1945 

F. Dickinson Letts, 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

Albert Levin, 

Attorney for Plaintiff 

L. M. Shinberg, 

Attorney for Defendant. 

8 The plaintiff is entitled to judgment against the de¬ 
fendant in the sum of One Hundred Seventy-five 
($175.00) Dollars, being the amount paid by him as rent, 
and the sum of One Thousand Seven Hundred Ninety 
($1,790.00) Dollars, the depreciation in value of fixtures 
for one year, together with the sum of Five Hundred Seven 
($507.00 ) Dollars interest on $8,457.00 for one year and 
garage rent for one year of Two Hundred Eighty-eight 
(288.00) Dollars; in all the sum of Two Thousand Seven 
Hundred Sixty ($2,760.00) Dollars. 
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Counsel for the plaintiff will please prepare tentative 
findings of fact and conclusions of law and submit them to | 
me and to defendant’s counsel. 

Jennings Bailey, 

Justice. 

May 21, 1945. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause came on to be heard before the under- 
9 signed Justice of the above named court, sitting as 
a judge of law and fact, a jury having been waived 
by written stipulation of counsel for the respective parties, j 
The Court, upon consideration of the competent evidence 
herein, does find the following facts and conclusions of law. 

FINDINGS OF FACT 

1. The plaintiff, Clarence A. Westbrook, is a citizen of 1 
the United States and a resident of the District of Co¬ 
lumbia. Plaintiff is, and was at the time of the execution; 
of the contract hereinafter mentioned, engaged in the; 
restaurant business operating a number of “hamburger 
establishments. 

2. The defendant, Samuel Schwartz, is a citizen of the 
United States and a resident of the District of Columbia, 
and is and was at the time of the execution of said contract 
the owner of certain real estate located at the corner of 
Third and M Streets, Northeast in the District of Colombia, 
which real estate was, at the time of the execution of said 
contract, improved by premises numbered 11(9 third 
Street, Northeast. 

3 On February 4,1941, the parties entered into a written 
lease agreement, by the terms of which the defendant 
undertook to “erect and construct a one story building on 
said land and premises .... in accordance with plans and 
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specifications to be prepared by Landlord’s (de- 
10 fendant’s) architect and to be approved by Tenant 

(plaintiff).Landlord is to begin work promptly 

thereon and diligently pursue the same to completion to 
the end that said building shall be fully completed and 
ready for occupancy, and possession thereof given to the 
Tenant about the first day of May, 1941, or as near to that 
date as possible.” 

4. Said lease agreement created a tenancy of the build¬ 
ing to be erected for a period of ten years commencing on 
May 1, 1941 at a graduated scale of rent ranging from 
$175 to $225 per month. 

5. Plaintiff paid the sum of $175, representing the first 
month’s rent, to the real estate firm of Shannon & Luchs, 
who acted in the negotiations as agent for the defendant, 
and who first interested the plaintiff in the project. 

6. The building was to be erected for use by the plaintiff 
as a restaurant of the type conducted by him. 

7. Plans for the building were prepared by architects 
employed by the defendant. Such plans were drawn with- 
the cooperation of the plaintiff who consulted with said 
architects to the end that the building would meet his 
needs. 

8. After execution of the said lease agreement, plaintiff 
made preparations for the purchase of equipment, fixtures, 
and furnishings necessary for the proper conduct of busi¬ 
ness in the building agreed to be erected. To that end, on 
March 17, 1941, plaintiff contracted in writing to purchase 
certain furnishings, equipment and fixtures from the Stern 
Company of Washington, Inc., for the sum of $8457. The 
sum of $2457 was paid in cash on the execution of said 
contract and the balance of $6000 was subsequently paid. 
The fixtures were built in accordance with specifications 
furnished by the plaintiff and were designed to fit and be 
used in the building to be erected as above set forth. 
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9. Said fixtures, furnishings and equipment were com¬ 

pleted and were delivered to the plaintiff shortly 
11 prior to the first day of May, 1941, and were stored 
bv him in the rear of a store occupied by him on Mt. 
Pleasant Street, Northwest, in this city, pending erection 
of the building as aforesaid. Because of plaintiff’s need 
of the space, the fixtures were shortly thereafter removed 
from the store to a garage in the rear of the premises 
rented for the purpose. 

10. No work was done towards the demolition of the 
building existing on the lot in question or towards the 
actual erection of the building agreed to be erected thereon 
at any time prior to May 1, 1941, although the plaintiff 
continued to press for action. 

11. Notice to vacate the existing building was not given 
to the tenant therein, a monthly tenant, until July 15,1941. 
Said tenant vacated the premises on July 29, 1941. 
Several weeks later the existing structure was razed by 
the defendant. 

12. Plaintiff made continued and repeated demands upon 
Shannon and Luchs, agent for the defendant, that work 
be commenced but received no satisfaction. On August 
29, 1941, at the instance of Shannon and Luchs, and upon 
the representations of that firm that difficulties had been 
encountered in obtaining possession of the existing struc¬ 
ture, plaintiff executed a letter prepared by Shannon and 
Luchs extending the date of completion of the building 
until on or about November 1, 1941. All other provisions 
of the lease agreement were to remain unaltered. This 
letter was also signed by the defendant. The representa¬ 
tions aforesaid were not founded in fact. 

13. No work was started on the building by November 1, 
1941, and in December, 1941, the plaintiff was advised for 
the first time by Shannon and Luchs that the defendant 

was prevented from erecting the building because 
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12 of the existence of a recorded restrictive covenant 
in his deed precluding the use of the property for 
commercial purposes. 

14. The property was zoned for first commercial uses and 
the plaintiff had no knowledge of the existence of the 
restrictive covenant in defendant’s deed. 

15. Defendant testified that he had no actual knowledge 
of the existence of the restrictive covenant although the 
certificate of title issued by the title company searching 
title for him disclosed the existence thereof, and such coven¬ 
ant "was a matter of record. 

16. Defendant made effort by contacting some of the 
owners of the property subject to the covenant, and em¬ 
ployed an attorney for the purpose, seeking to have such 
covenant lifted, but was unsuccessful in doing so. No action 
was brought in this court seeking to remove the covenant. 
Commercial developments existed on three of the other 
corners of Third and M Streets, Northeast. 

17. In May, 1942, the plaintiff was notified for the first 
time that the defendant would not erect the building be¬ 
cause of the existence of the covenant. 

18. The fixtures and equipment purchased by the plaintiff 
deteriorated or depreciated in value to the extent of $1790 
in the period from the time of their delivery to the plaintiff 
until the date he was notified defendant would not comply 
with the terms of the contract to build. 

19. Garage rent paid by the plaintiff for the storage 
of the fixtures amounted to $288. 

20. Plaintiff’s rent of $175 was not returned to him, al¬ 
though same was tendered. 

21. Interest on the sum of $S457, the cost of the fix- 
13 tures and equipment, for the period of one year 
is $507. 



CONCLUSIONS OF LAW 


1 The lease agreement executed by the plaintiff an 
defendant, dated the 4th day of February, 1941, is valid 

and enforceable. 

2. Defendant breached the terms of said agreement. 

3 Plaintiff was damaged by reason of such breach of 
contract in the sum of $2760 as follows: depreciation of; 
fixtures and equipment, $1790; rent paid, $175; garage rent 
paid for storage of fixtures,j$288; interest on cost of fixtures 

for period of one year, $50 i. 

4 Plaintiff is entitled to a judgment against the de-j 
fendant in the sum of $2760, with interest from date, plusj 

costs of the action. 

Jennings Bailey, 

Justice. 


JUDGMENT 

14 Upon consideration of the testimony adduced in 

open court in the above entitled matter, the same 
having come on for hearing at this term of court before 
the undersigned Justice, a jury having been waived by the 
respective parties; and of the Findings of Fact and Con¬ 
clusions of Law filed herein, it is, this 19th day of June, 
1945, Adjudged: ! 

That the plaintiff, Clarence W. Westbrook recover of 
the defendant, Samuel Schwartz, the sum of Two Thousand 
seven hundred and sixty ($2,760.00) dollars, with costs of 
the action, and that the plaintiff have execution therefor. 

By the Court: 

Jennings Bailey, 

Justice. 

Seen: 

Leon M. Shinberg, 

Attorney for Defendant. 
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ORDER FIXING SUPERSEDEAS BOND ON APPEAL 

Upon motion of the defendant, Samuel Schwartz, 
.16 and with the consent of counsel for the plaintiff 
herein, it is, by the Court, this 9th day of July, 1945, 
ORDERED that the penalty of the appeal bond to 
operate as a supersedeas is hereby fixed at $1,000.00. 

Daniel W. O’Donoghue, 

Justice . 

Consent: 

Irving B. Yochelson, 

Attorney for Plaintiff 

1420 New York Avenue, N. W., 

Washington, D. C. 


MEMORANDUM 

JULY 11, 1945 

One thousand dollars ($1,000.) deposited by Leon Shin- 
berg in lieu of Bond, per Court order of July 9, 1945. 

STATEMENT OF PROCEEDINGS AND EVIDENCE 

The above entitled matter came on for trial before 
18 Mr. Justice Bailey on January 30, 1945. 

Counsel for both parties signed a stipulation waiv¬ 
ing a trial to a jury and the same was thereupon filed with 
leave of Court had and obtained. 

Counsel for plaintiff made an opening statement reciting 
the theory of plaintiff’s claim, pointing out specifically 
that inasmuch as it was apparent that specific performance 
could not be decreed, plaintiff’s claim for the same was 
being abandoned and the case would proceed as a claim 
for damages. Counsel further indicated what plaintiff 
expected to prove. 
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Defendant’s counsel then made an opening statement 
setting out the theory of the various defenses interposed j 
and indicating the proof to be offered in support thereof. | 
Also tender was made of $175.00 representing return o 
rent paid by plaintiff for one month. Also defendant | 
tendered to plaintiff his offer to purchase from plaintiff 
the fixtures and equipment which plaintiff claims to have| 
purchased in reliance upon his contract with defendant pro¬ 
vided the said fixtures were in new condition. Both ot 
the foregoing tenders were renewals of tenders contained 
in defendant’s answer which answer alleged that defendant 
had made those tenders previously. j 

19 Thereupon the plaintiff was duly sworn and took 
the witness stand to testify as follows: That some4 
time in December of 1940 he contacted Mr. Raymond 
Tavlor of the Shannon & Luchs Co. with reference to leas¬ 
ing the defendant’s property located at Third and Aj 
Street, N. E.; that for two weeks the location of the said 
premises was checked for traffic by a man whom plaintiff 
emploved at $45.00 per week; that plaintiff himself checked 
the said location for four hours a day over a period of 
two weeks; that in the vicinity of said premises was Dime s 
Arena, a cab company and a parking lot; that on February 
4, 1941, plaintiff and defendant entered into an agrewnem 
of lease (plaintiff’s Exhibit 1) upon premises 11/9 Third 
Street, N. E., the pertinent portions of which are as fol¬ 
lows ; 

‘ 4 It is further understook and agreed, That landlord 
will, at his risk, cost and expense, erect and construct 
a one-storv building on said land and premises (said 
building to be on level with sidewalk) “ accordance 
with plans and specifications to be prepared by Land¬ 
lord’s architect and to be approved by Tenant (said 
plans and specifications to show two toilets, beatipg 
and air conditioning systems, etc.). Landlord is to 
begin work promptly thereon and diligently pursue the 
same to completion to the end that said building sha 
be fully completed and ready for occupancy, and p 

l 
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session thereof delivered to Tenant about the 1st day 
of May, 1941, or as near to that date as possible. The 
right to enter upon said premises for such purpose is 
hereby reserved and permitted. Until such time as 
said building is substantially completed and possession 
thereof delivered to Tenant, or until such sooner time 
as Tenant may take possession and open for the con¬ 
duct of business in said premises, no rent or other 
charge shall be due or payable by Tenant, and any 
rent hereinbefore reserved shall be, and is hereby 
waived and shall be due and payable only from such 
time as possession of said premises shall be delivered 
to or taken by Tenant.”; 

that plans for the proposed building to be erected by de¬ 
fendant were prepared by a Mr. Dreyfuss, an architect, 
who was employed by defendant; that plaintiff went to this 
architect’s office several times and approved the plans 
which had been prepared; that he went to Philadelphia 
with Mr. Stern of the Stern Fixture Company to 
20 select fixtures and paid the expense of said trip 
which amounted to $25.00 or $30.00; that in March, 
1941 he purchased fixtures and equipment from the Stern 
Co. for a total price of $8,457.40 of which he paid $2,457.40 
when he signed the purchase order and paid $300.00 per 
month thereafter; that on August 29, 1941, plaintiff wrote 
a letter to defendant (Defendant’s Exhibit—) which is as 
follows: 

Mr. Sam Schwartz 

c/o Shannon & Luchs Company 

1505 H Street, N. W. 

Washington, D. C. 

Dear Mr. Schwartz: 

I refer to the agreement dated February 4, 1941 en¬ 
tered into and between Sam Schwartz, Landlord and 
Clarence W. Westbrook, trading as Little Giant Shops, 
Tenant covering premises to be known as 1179 Third 
Street, N. E. for a period of 10 years from May 1, 
1941 at a total rental of $24,600.00 payable in equal 
monthly installments of $175.00 for the first 36 months 
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of said term; in equal monthly installments of $200.00 
for the next 24 months of said term; and m equal 
monthly installments of $225.00 for the remaining 60 
months' of said term. It is my understanding that 
under the terms of this agreement you were to erect 
and construct at your cost and expense a one-story [ 
building on said land and premises, which buildings 
was to be completed and ready for my occupancy on 
or about May 1, 1941, or as near to that date as pos¬ 
sible. In the event said premises was not completed! 
and ready for my occupancy on May 1, then possession' 
was to be delivered to me upon completion and rental 
was to start upon the date of delivery of possession. 


It is my understanding that for reasons beyond > our 
control'the commencement of the erection of the abovej 
mentioned premises has been delayed and that you doj 
not expect the improvements to be ready for my occuj 
pancv until on or about November 1, 1941. This mayf 
serve to be my acknowledgement that the above men¬ 
tioned agreement is still in full force and effect in 
spite of the delay in the. commencement of work, and 
that I agree to take possession and to pay rental under 
the terms of the agreement when the premises are 
completed and delivered to me. 

It was also mv understanding that the above mentioned 
lease shall take effect only from the day °f dehvery 
of possession to me and that I shall be allowed the fu i 
10-year period at the above rentals from the date ot 
delivery of possession. 

If mv statements mentioned above conform with your 
understanding with reference to this matter, please 
acknowledge by way of your signature on each copy ot 
this supplementary agreement. 


APPROVED: 

/s/ Samuel Schwartz 

Verv trulv yours, 

Clarence" W. Westbrook 
Trading as Little Giant Shops; 

that Mr. Tavlor of the Shannon & Luchs Co. acting ds 
agents for the defendant, told him in November or Decern- 
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her, 1941, that there was a covenant on the property in 
question prohibiting its use for commercial purposes; that 
Mr. Taylor told him that the said covenant could not be 
removed; that Mr. Taylor notified him that the lease could 
not be performed because of the said covenant; that when 
he was informed that the lease would not be performed 
b> the defendant, he used all except four items of the fix¬ 
tures he purchased at other locations where he was operat¬ 
ing similar businesses to the one which he intended to 
operate in the proposed premises; that he had some know¬ 
ledge of the cost of restaurant fixtures and equipment from 
his experience in buying the same for other places of busi¬ 
ness which he was then and had been operating; that the 
four items which he could not use in his other places of 
business were a counter, the cost of which he estimated to 
be $350.00, a refrigerated back bar at a cost of $1800.00, 
a grill at a cost of $500.00, and a pastry case at a cost of 
$175.00; that thse four items were speciallv fabricated for 
the proposed premises and could not be used elsewhere; 
that these four items were now stored and had been stored 
since about a year after their purchase in a garage at the 
rear of 321514 Mt. Pleasant Street, N. W. 

On cross-examination this witness testified that he at¬ 
tempted to dispose of the aforesaid four items of fixtures 
but was unable to obtain an adequate offer for the same. 

% However, he admitted that the defendant offered to buy 
them from him but did not recall what his reply to the de¬ 
fendant was. This witness also admitted that he did 
22 not accept delivery of the fixtures until several 
months after they arrived in Washington in May of 
1941, and then only upon the insistence of the Stern Co. 
from whom he purchased the same. He also admitted that 
most of these fixtures were immediately put into service in 
his various other places of business. 

The lease between the plaintiff and defendant dated Feb¬ 
ruary 4, 1941 was admitted in evidence as Plaintiff’s Ex- 
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hibit 1. Also it was stipulated by counsel that the property 
in question was subject to a covenant of record among the 
land records in the Office of the Recorder of Deeds for the , 
District of Columbia, providing, among other things, that 
the same shall not be used for any commercial purposes 
and-that said covenant could be removed only by agreement 
of a majority of the parties to it, signed and recorded in 

like manner as the covenant itself. 

The foregoing constituted the plaintiff’s case in chief 
upon the conclusion of which defendant’s counsel made an 
oral motion to dismiss the suit. After argument, the Court 
announced that it would reserve decision on the motion 
until defendant’s proof had been adduced indicating that 
this would be a better procedure to follow in the event 

of an appeal. 

Thereupon, defendant proceeded to offer his evidence, 
and after being duly sworn, Mr. Raymond Taylor took the 
witness stand and testified as follows: That he is an officer 1 
of the firm of Shannon & Luchs Co., realtors; that some¬ 
time in January of 1941, plaintiff applied in writing to 
the Shannon & Luchs Co. to lease the premises of defendant 
at Third and M Streets, N. E.; that the Shannon and Luchs 
Co. was authorized hv the defendant to act as its agent 
with reference to the leasing of the said premises; that 
thereafter, the said application was approved and oh 
February 4, 1941, a lease (Plaintiff's Exhibit 1) on the 
said premises between the plaintiff and defendant wa^ 
entered into; that thereafter the defendant proceeded 
23 to perform in accordance with the terms of the afore¬ 
said lease bv having plans and specifications pre¬ 
pared bv an architect; that the plaintiff was in frequent 
contact with him in regard to the performance of the said 
lease; that on August 29, 1941, when it appeared that the 
building to be erected by defendant for plaintiff could 
not be constructed due to circumstances beyond defendant’s 
control, he prepared a letter for plaintiff addressed to de- 
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fendant, which letter provided for an extension of time in 
which to erect the proposed building; that defendant ac¬ 
cepted the request thus made by plaintiff in the said letter; 
that thereafter, it was discovered that there was a covenant 
on the property in question prohibiting its use for com¬ 
mercial purposes; that he promptly notified plaintiff of 
this covenant; that plaintiff thereupon agreed that the time 
for the performance of the said lease be further extended 
to provide an opportunity to defendant to attempt the 
removal of the said covenant; that thereupon the defendant 
did make various attempts to have the said covenant re¬ 
moved; that the defendant employed an attorney, one 
Joseph A. Kaufman, to represent him with respect to the 
removal of the said covenant; that also he and other mem¬ 
bers of his firm assisted defendant with respect to the 
attempted removal of the said covenant by preparing peti¬ 
tions for the signatures of the parties to the said covenant 
indicating their agreement to its removal; that the plaintiff 
was kept constantly informed of the action being taken by 
defendant with regard to the removal of the said covenant 
and agreed to the same; that in May of 1942, he was inform¬ 
ed by def endant verbally that the said covenant could not be 
removed because a majority of the parties thereto refused 
to sign the agreement required by its terms for the can¬ 
cellation thereof; and that thereafter on May 8, 1942, he 
notified plaintiff by letter (Defendant’s Exhibit 1) as fol¬ 
lows: 

Mr. Clarence W. Westbrook 
c/o Little Giant Restaurant 
328 Third Street, S. W. 

Washington, D. C. 

Dear Mr. Westbrook: 

We are enclosing herewith our check No. 46885 dated 
May 7, 1942 in the amount of $175.00 representing re¬ 
fund to you of a sum which was to represent the first 
month’s rent in connection with lease dated February 
4, 1941 between Samuel Schwartz, landlord and Clar- 



ence W. Westbrook, trading as Little Giant Shop, j 
tenant for one story restaurant building which was 
to be constructed at 1179 Third Street, N. E. Our ] 
records indicate that you paid $50.00 when the ap- j 
plication was signed on January 24, 1941 and the re¬ 
maining $125.00 on February 4, 1941. 

This payment is being refunded to you inasmuch as 
the owner, Samuel Schwartz, was unable to comply 
with the terms of his lease due to covenants running 
with the land prohibiting its use for commercial pur¬ 
poses. 

Very truly yours, 

Shannon & Lttchs Company 
Bv: R. M. Tavlor, Vice President, j 

RMT: RMT :bb 
Enclosure 

He notified plaintiff that the lease could not be performed 
and returned the $175.00 paid as rent. j 

Thereupon, the defendant, after being duly sworn took 

the witness stand and testified as follows: His testimony^ 
substantially corroborated the testimony of witness Ta> lor.| 
In addition the defendant testified that he offered to pur-i 
chase from the plaintiff such fixtures as he had purchased 
to be used in the proposed premises provided the same 
were in new condition and that the plaintiff had refused 
to sell the same to him. This witness further testified that 
when he entered into the lease with plaintiff he had nq 
actual knowledge of the covenant prohibiting the use o t 
the said property for commercial purposes; that he ac¬ 
quired this property sometime in 1938 at which time the 
title to the same was examined by the District Title Tn4 
surance Co. which issued a report of the said ex- 
25 amination (Defendant’s Exhibit 7) to the National 
Permanent Building Association as follows: 

No. 253333 CERTIFICATE OF TITLE 

The District Title Insurance Company 
The Lawyers Title Insurance Company 
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The Washington Title Insurance Company 
porporations of the District of Columbia 
In Consideration of Thirty Dollars to them paid by 
Samuel Schwartz, Do Hereby Certify that according 
to the records, the title to the real estate situate in 
the District of Columbia, described in the Caption of 
the annexed Schedule “A” dated April 25th A. D. 
1938, namely: 

Lot numbered Two Hundred and Seventy-seven 
(277) in Square numbered Seven Hundred and Seven¬ 
ty-three (773) more particularly described in the Cap¬ 
tion of the annexed Schedule “A” is as shown in 
the opinion signed by Arthur G. Bishop, President 
and Title Officer, shown on said Schedule and is not, at 
the date hereof, charged or affected by any existing 
lien or incombrance or by any suit at law or in equity 
pending in said District in which said real estate is 
described, except such as are noted or mentioned in 
said schedule and except unpaid taxes and assessments, 
if any, as to which the Collector of Taxes for the 
District of Columbia will certifv. 

mJ 

This Certificate is issued to Samuel Schwartz, and to 
the National Permanent Building Association, and "for 
their benefit only. 

The District Title Insurance Company, 
The Lawyers Title Insurance Company, 
The Washington Title Insurance Company. 

/s/ A. S. Bishop, 

President and Title Officer. 

/s/ H. M. Packard, 

Secretary. 

Dated April 25th, 1938. 

Case No. 253333 

Schedule “A” Above Referred To. 

CAPTION 

Lot numbered Two Hundred and Seventy-seven (277) 
in Boss and Phelps’ subdivision of lots in Square 



23 


numbered Seven Hundred and Seventy-Three (773) 
as per plat recorded in the office of the Surveyor for 
the District of Columbia in Liber 76 at Folio 60; sub- 
ject to the covenants that said lot shall never be rented, ! 
leased, sold, transferred or conveyed unto any negro | 
or colored person or persons of negro extraction; I 
that no building or buildings erected on said lot shall 
ever be used for manufacturing, mechanical or business 
purposes, but solely for dwelling purposes; said coven¬ 
ants shall be effective and remain in force until such 
time as the owners of the majority of lots embraced in 
this subdivision and fronting the East side of Third 
Street shall in writing duly acknowledged and record- i 
ed, signify their intention to abrogate and nullify the 
same. 


I have examined the title to the property described in 
the Caption hereof, and consider the same good, ac¬ 
cording to the records, including original instruments 
filed for record, but not yet copied upon the records, 

I? ? ai ?^ Schwartz > in fee simple, subject to the 
Deed of Trust below noted, and to unpaid taxes and as¬ 
sessments and unrecorded tax sales, if any, as to which 
ments and unrecorded tax sales, if any, as to which i 
the Collector of Taxes for the District of Columbia 
will certify. 


Samuel Schwartz, Trust. 

et ux Esther Schwartz, Dated April 14, 1938. 

t° Recorded April 25,1938. 

American Security and Same land as in Caption. 
Trust Company, Trus- To secure Millard T. Dixon 
tee of the National Per- the Treasurer of said As- 
manent Building As-sociation, a Bond of $20,- 
sociation. 000.00, an advance of $3,- 

750.00. 

(This instrument examined from the original) 

April 25th, 1938. 

/s/ A. S. Bishop 
President and Title Officer. 
that defendant never saw this report until about two weeks 
before trial when at the suggestion of his counsel, he went 
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to the Building Association and collected it; that the first 
knowledge he had of any restrictive covenant on the prop¬ 
erty was when, late in 1941, the office of Dreyfuss Brothers, 
realtors, notified him of the same; that Dreyfuss Brothers 
learned of the said covenant from a report of the Title 
Co. examining the title in connection with a construction 
loan which the said Dreyfuss Brothers agreed to make to 
the defendant for the purpose of erecting the pro- 
27 posed building for plaintiff; that promptly upon 
learning of the said covenant, he notified Mr. Taylor 
of the Shannon & Luchs Co.; and that thereafter, Mr. 
Taylor notified the plaintiff who agreed that the defendant 
should make an attempt to have the said covenant removed. 

Mr. Joseph A. Kaufman, a member of this Bar, after 
being duly sworn took the witness stand and testified as 
follows: ihat sometime in late 1941, the defendant was 
referred to him by Dreyfuss Brothers in connection with 
a problem involving a restrictive covenant on said prop¬ 
erty at Third and M Streets, N. E.; that he was retained 
to represent defendant for the purpose of having this 
covenant removed if possible; that he thereupon ascer¬ 
tained that the said covenant which prohibited the use of 
the said property for commercial purposes, was an agree¬ 
ment signed by approximately 30 property owners in the 
1100 block of Third Street, N. E. and provided that the 
same could be cancelled if agreed to by a majority of the 
said parties; that he thereupon contacted the other prop¬ 
erty owners, two of whom owned nearly one-half of the 
property covered by the said covenant, to induce them to 
enter into an agreement cancelling the said covenant; that 
he was unable to persuade a majority of the parties to the 
said covenant to agree to its cancellation; and that there¬ 
upon he informed the defendant that the said covenant 
could not be removed according to its terms. 

Mr. Max Fink, after being duly sworn, took the witness 
stand and testified as follows: That he has been engaged 


in the business of new and used restaurant and store fix- 
tures and equipment for a period of about 20 years in 
Washington, D. C. and Baltimore, Maryland during which 
time he has had experience in the sale and manufacture of 
said products. •' Thereupon counsel for plaintiff conceded 
that this witness was qualified as an expert and could give 
his opinion on the value and cost of the fixtures j 
2S herein. After posing a hypothetical question to 
this witness, Mr. Justice Bailey suggested that it 
might be better if this witness were given an opportunity j 
to inspect the fixtures in question before testifying. Counsel | 
agreed and thereupon the case was adjourned to afford an 
opportunity to this witness to inspect the said fixtures; the 
trial to be resumed at a later date. 

After considerable delay, the trial was again resumed 
on April 25, 1945. The first witness to take the stand was 
the defendant who testified as follows: That he had visited j 
a garage in the rear of 3215y 2 Mt. Pleasant Street, N. W.j 
in which plaintiff conducts a restaurant business under the, 
name of Little Gaint Hamburger Shop; that in said garage 
wilich w’as constructed of metal side walls and a roof in a 
bad state of repair, there was stored in a disorderly 
fashion, a great many different items of property con¬ 
sisting of fixtures and parts of fixtures, all uncovered and, 
disarranged; that this property was literally thrown into I 
this garage and most of it w^as broken, bent and dirty;! 
that among this property, the plaintiff’s wife identified aj 
fixture as being the counter to which plaintiff had testified 
at the trial: that this counter w^as in tw^o sections, veryj 
dirty and with considerable other property of various de¬ 
scriptions piled on top of it; that plaintiff’s wife also 
identified a fixture as the refrigerated back bar about 
which plaintiff testified at trial; that this fixture likewise 
was at the bottom of a heap of other property throwrn on 
top of it and was dirty, rusty and bent; that the plaintiff’s 
wife also identified a pie case intended to be the pastr\{ 
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case about which the plaintiff testified which was in similar 
condition to the other fixtures; and that all of these fixtures 
showed the effects of having been exposed to the weather 
and lack of proper storage by covering them or heating 
the room wherein they were stored. This inspection was 
made in the presence of the plaintiff’s wife, defend- 
29 ant’s counsel, plaintiff’s counsel and Mr. Fink. 

Thereupon Mr. Fink took the witness stand and 
testified as follows: His testimony was substantially the 
same as the defendant’s with respect to the condition of the 
fixtures which he inspected in the garage aforesaid. Fur¬ 
ther this witness testified that the fixtures in their present 
condition were of little or no value except as salvage due 
to the manner in which they had been stored. He stated 
that he was familiar with these fixtures and gave their • 
original cost in 1941, new, at $1045.00. This included also 
a grill which this witness inspected after going back to the 
garage at a later day than that on which the defendant 
was present. This witness further testified that in his 
opinion, these fixtures would not have depreciated in value 
from 1941 to 1942 if they had been properly stored and 
would be considered as new merchandise now as well as 
then if not actually used. He assigned as his reason for 
this opinion the fact .that in 1942, the production of fixtures 
of this type had been restricted by War Production Regula¬ 
tions which caused the market price of such fixtures to go 
up. This witness also stated that the fixtures in question 
were not of a special type suitable only for the premises 
in question but were of standard construction, size, and 
material and could be used in any restaurant business need¬ 
ing that type of fixture. 

Witness Richards testified for plaintiff that he had been 
in the new and used fixture business for many vears and 
was now connected with the National Store Fixture Co. 
from whom plaintiff had purchased fixtures and equipment 
for five or six of his other places of business; that he sold 
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the fixtures in question to plaintiff; that he inspected the 
fixtures stored in the garage aforesaid and found the con¬ 
dition of the garage and of the fixtures substantially as 
testified to by witness Fink and defendant; that in 
his opinion the cost of the fixtures new in 1941 was 
$1725.00; that they would depreciate about 207c 
30 one year from 1941 to 1942 regardless of how they 
were stored or whether or not they were in use, 
and that this was so because they were specially fabricated 
fixtures. This witness on cross-examination however, a, - 
mitted that the only thing special about the fixt » res 
question was that the counter was 30 feet in lengthau 
could be used only in a restaurant which was more thanJO 
feet long but otherwise the fixtures were of certain ma¬ 
terial design, size and construction and could be used in 
anv place n^ding this type of fixture. This witness also 
stated in response to questions by defendant 8 0 

cross-examination that in 1942, the production of resteurant 
eauinment had been curtailed as a result of war-time 
restrictions and that the market price of such fixtures had 
increased materially. When questioned f^her jegardiig 
his testimony that the fixtures had depreciated -07® in t 
vear from 1941 to 1942 and asked to reconcile the mc^st- 
encv of this testimony that the market pnceofsuch fixtures 
had increased in 1942, ‘his witness could only repl> that h . 
reason for the testimony regarding the depreciation 'vas 
that the fixtures were of a special type but failed o |in- 
dicate in what respects the said fixtures could be considered 
as special, again admitting that insofar as construction, 
material and‘size were concerned, they were standar . 

The foregoing constitutes substantially all of the ijro 
ceedings and evidence in this matter. At the conclusion o 
all of the evidence, defendant’s counsel renewed the mo ion 
to dismiss which was overruled as was the same motion 
made at the close of plaintiff’s case with the observation b> 
the Court that an exception by counsel for defendant mou 
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be noted to the ruling on both motions. 

31 Thereupon the Court announced its finding for 
plaintiff on the question of liability and requested 
that briefs be filed on the question of damages only, sug¬ 
gesting that plaintiff’s brief be filed in five days and de¬ 
fendant’s reply in five day thereafter. 

Respectfully submitted, 

Leon M. Shinberg, 

Attorney for Defendant , 

1331 G Street, N. W. 

,■ * Washington, D. C. 

I hereby certify that a copy of the foregoing Statement 
of Proceedings and Evidence was mailed, postage pre¬ 
paid, to Irving B. Yochelson, Esquire, Attorney for 
Plaintiff, 1420 New York Avenue, N. W., Washington, D. 
C., this 11th day of September, 1945. 

Leon M. Shinberg, 

i Attorney for Defendant , 




